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Niklas Luhmann’s 4 Sociological Theory of Law (1985) represents onc of the
few cfforts in social theory to examine legal systems conceptually. In order
to understand his argument, however, it is necessary to appreciate the larger
theoretical project that Luhmann has developed over the last several decades.
Thus. before exploring .uhmann’s analysis of the nature and dynamics of law,
we should pause and outline his “general systems™ approach.

LUHMANN'S “GENERAL SYSTEMS” APPROACH

In Luhmann's view, one of the basic functional requisites of all social systmes
1 to reduce the complexity of their environment. While his terminology has
varied somewhat, LLuhmann conceptualizes such reduction in complexity as
occuring via a variety of “mechanisms™ along three fundamental dimensions:
the temporal, social, and symbolic. Time is potentially limitless, extending into
the distant past and future; and so, in order to adapt to an environment, systems
must develop mechanisms for reducing the potential complexity of the time
dimension. Similarly, physical space is also vast, and hence, mechanisms for
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ordering social relations along this spatial dimension are also essential. And
human’s facility for generating and claborating symbols presents a virtually
limitless sct of options in creating systems of symbols; and therefore,
mechanisms must exist to delimit and organize the use of symbols. Thus, the
structure and dynamics of any social system will reflect the mechanisms used
to reduce complexity along these three dimensions.

Therc are three basic kinds of social systems: micro interaction systems or
face-to-face encounters among co-present actors; organization systems of
coordinated activity with respect to a goal or task; and societal systems of
ordered relations among interaction and organization systems. The integration
of these system levels is always problematic. with the result that in addition
to the nced for reducing environmental complexity calls another functional
requisitc for maintaining some degree of integration within and among
interaction, organization, and socictal systems, Such integrative problems are
intensified during socictal evolution as differcntiation along several axes occurs:
(1) the increasing differentiation of interaction, organization, and societal
systems from each other; (2) the internal differcntiation of (a) many differcnt
types of interaction systems, (b) the specialization of organization systems
around different tasks, and (c) the division of the socictal system into distinctive
institutional domains, such as economy, polity, rcligion, family, cducation,
science, and law; (3) the differentiation of distinctive symbolic media—-money,
power, truth, love and the like--for conducting transactions within and
betwecen institutional domains; (4) the differentiation of persons from the roles
that they play: (5) the differentiation of roles from the larger “programs™ for
which they arc assembled and then disassembled (typically in organization
systems), and (6) the differentiation of values from specific persons, roles,
programs, and institutional domains by virtue of their ever incrcasing
generalization and abstractness. These axes of differentiation increase system
flexibility and escalate its adaptive capacity, but they also compound the
complexity of relations within the system as well as between the system and
its environment.

Itis during this process of functional differentiation and increased systematic §
complexity that law becomes incrcasingly important as both a mechanism for k
integration and for reducing complexity. Legal systems must, therclore, be E
conceptualized in terms of their functioning to solve these problems associated
with differentiation among and within interaction, organization. and societal §

systems.

How, then. dacs law help resolve these integrative problems associated
with differentiation along these varying axes? The answer to this question §
is where Luhmann’s 4 Sociological Theory of Law begins, but it is an answer §
that can only be understood within the context of Luhmann's larger;

—_ . . e, . . .
conceptual scheme. This situation makes an assessment of Luhmann's § expectations are disappointed.”

analysis highly problematic. because his concepts and generalizations do not3
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have great meaning outside of the confines of his peculiar conceptual
vocabulary. The result is that Luhmann’s “theory™is as much a philosophical
statement as a hard-nosed and closely recasoned theoretical argument. And
cven regarding the more historical portions of the book. where Luhmann
arlalyz.es various Icgal systems of the past and present, it is difficult to
visualize these as “data™ that can be used to “test™ the theory. Instead, what
Luhmann presents is a philosophy of law that is coupled to a metaphor of
hum.an cvolution and that is understandable only if one accepts the
architecture of Luhmann's conceptual scheme. Nonctheless, it is an intriguing
approach and worthy of our more detailed review.

LUHMANN'S PHILOSOPHY OF LAW

l.uhn?a.nn distinguishcs between two fundamental types of expectations.
COgn.lllV(: expectations- - as embodied in science ---adapt to the world through
lcarn.mg. In case of disappointment, cognitive cxpectations arc cxpected to be
modified or dropped. Normative expectations, on the other hand, are expected
to be n}ainlaincd cven if the world differs from what it was cxpected to be.
Expecting normatively means refl using to learn in casc of disappointment; and
actors must be encouraged to maintain expectations against a world that
dlsappou_us. Encouragement is achieved by institutionalization.

The (!lstinctivc medium of law as institutional domain is “normative
¢xpectations.” All norms reduce complexity and provide a basis for integrating
systems, but only those that can be generalized become part of law. For only
‘genfzral.izcd norms can reduce the complexity in the environment of other
fnstlluu‘onal domains, while at the same time, providing a mechanism for
lntegratlng diverse levels of systems with values, persons, and roles. The early
portions of 4 Socivlogical Theory of Law examine the nature of thosec

| Rormative expectations that can be defined as “law.” The basic argument is

. ral:)el: tortuous and philosophical, but we can summarize Luhmann's argument
E as follows:

I. In a sense. norms are the functional

: ' cquivalent of genes in lower
organisms, because they reduce complexity,

| ms, rey coordinate communication, and
Yet, maintain system Mexibility.

2. _To be effcclivc. norms need to simplify options and alternatives of

Experience and action so that interactions among social units can proceed
Smoothly and quickly.

3.. 'Ye.t, norms only select from a vast horizon of contingent options and

g possibilities, as becomes immediately obvious when, in Luhmann's words

1 Such “disappointments*” reveal that actors can
 wdeed select from many alternative lines of conduct,
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4. This vulnerability to “disappointment™ is the key difference between the
“folk norms™ of everyday life and those that become institutionalized in the
legal system. In the case of folk norms, deviance is explained away by
altributions, rationalizations, and other procedures for sustaining a cognitive
sense that most fundamental normative expectations still guide conduct. But,
in the case of legal norms, predictble sanctions ultimately relying on coercive
force are used to sustain normative expectations.

5. This potential use of sanctions provides for more “confidence” by all
parties that conformity to the expectation can be expected; and in so doing,
legal norms reduce complexity and promote intcgration.

6. This reduction in complexity and promotion of integration is achieved
through generalizaton of legal norms. Legal norms are abstract and
decontextual in the sense that they provide expectations that are divorced from
the finitc and variable particulars of a situation. To be a legal norm this process
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LAW AND MODERN SOCIETY

Luhmann analyzcs the problem of societally generated lcgal change within the
framework of ¢evolutionist theory. Evolution increases societal complexity
through functional differentiation. By creating autonom
functionally interdependent subs ioni

txperiencing and acting than can be realized. Thig increased com

' act ' ; plexity means
mncreased probabilities for disappointment, conllict, and disagreement.

of generalization must reduce complexity along the temporal, social, and
symbolic dimensions.

6a.  Generalization simplifies the temporal dimension by permitting actors
lo maintain cxpectations cven against disappointments.

6b.  Generalization simplifics the social dimension through institutionali-
7ation of norms as an external objective force that can order social relations
and allow parties to expect that others will similarly order their relations.

6¢c.  Generalization simplifies the symbolic dimension by providing simple
criteria for interpretation across contexts, places, and time; and in so doing,
it minimizes interpretative misunderstandings of normative expectations.

Legal norms, then. are generalized counterfactual expectations that rely
exclusively on sanctions (as opposed to apologies, attributions, and other
cognitive or interpersonal procedures) for assuring conformity and that are
generalized along the temporal, social, and symbolic dimensions. Sanctions
provide increased certainty that actions will be in accordance with cxpectations,
whereas social and symbolic generalization simplify expectations in ways which
not only reduce temporal complexity, but also the unavoidable uncertainty
and ambiguity that lead to “disappointments.™ Together, these features of legal
norms. temporal. social and symbolic gencralization— facilitate the
integration of differentiating socictal systems.

Thus, as socictal systems differentiate along the axes summarized carlier,
there is ever more “sclective pressure™ for legal norms that can be used as media
to coordinate relations among (a) differentiated systcm levels; (b) diverse
functional domains; and (c) persons, roles, programs, and values. Law thus
becomes the major integrating force in modern societal systems; and hence,
any theory of modern societies must incorporate a “theory of law.”

Yet, a! the same time, subsystems are contingent environments for each
nthgr: science depends on political decisions that iy can hardly control; the
famlly depends on an cconomy that is subject (o fluctuations. Under condit‘ions
of increased complexity and contingency,

at “force,” then, is to take the place
i Luhmann this “force™ is law,

Socictal evolution and modernization changes the structure of law, however
W has to deal with increased complexity. functional differentiation, and
i and as it docs so, law becomes a structural
1t provides (a) fundamental reductions in
: and (b) basic guidelines for coordinating the
tions of thesc subsystems. For example, law does not tell science what o
fron ' formulate standards for acsthetic production

Uscientists and artists both can claim the attention of “third parties” as;
prcscn.lcd by the Icgal system (as is the casc when law regulates problems
copyright and originality in both systems.) ‘

lncrgaseq complexity also requires legal production to become
ofessionalized. Differcntiated legal subsystems professionalizc the creation
d cnforc;cmcnl of normative cxpectations that can substitute for
lersubjc?uv? consensus. For complexity implies that consensus cannot be
oduced in snr_nple interaction Systems: and so the production of a substitute

I consensus is delegated (o a particular subsystem, law, The institutional-

tion of such a system creates the expectation that citizens are to conform

laws about which they may know little but to which they are assumed to

cc and conform. In creating this diffuse and generalized commivlmcnl to

n.form to laws, a 'func(ionaI substitute for intersubjective consensus is
teved in modern, differentiated societies,
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168 ' depend. howcver, on the full “positivization o{ ;am}tt.)l etxelzam:l 'lwm;l ccr'l

Such diffuse cnr.m’mtrr_\cnl_s cp -Ii;e change in the law. Positive law is not §“legi |mafe wl |'ero' crs
law. "or the capacily (o mszll"lli]:::‘ ‘:)r ‘unchangeable moral values, but ra‘lh"-':: ] :(f)z:::tco'tljqua valdity
valid bec aus;:,:rn?szrliivtirlﬁnltralc.s full contingency of n(?:'m':::;f)?::g::l?hn“;ﬂ Sensus.
by decision. Pos X o ow. The positiviz. O e Al
what is lcgzl! today m|gh“ic‘l):;|2:5?;]2::?:;r;ecause only the instiluuonal.l;;::;'; CONCLUSION
responds to mcrc‘z'nscdsoz with the continuous pmducliqn of new po:serVide:
o Gt s O ot £ psi o o
n 2 . i ithout a ; ' :
fundamental reductions ° ' c(;n:pll;i: ,;z;u‘:c. Positive law requ'ircs generalllt:;- What are we to make of this philosophy of law? As
possibilities and a“cmau.\'e.\ 0(a) the appropriatencss ofexistlpg' law. anc(!j( flis intriguing, but as an exercise in theory, it is rathe
assumptions of conscnsus Ozc\:,mdcclare legal tomorrow what is illegal to Tz; ®, Luhmann has recast Emile Durkheim’s (1893) i
the pmbablm.\’_ ‘_hf’[ d_.cusm;-] l.,cccp(ancc of positivization radlcally. fllssocmdeurkhcim (1893) recognized that the collective conscic
or vice versa. This k.m.d or(;r now legal validity depends on (.]cc35|fms ns1:ch “gencralized™ with socictal differentiation
legal from m(.)ral vithdity. ct procedurcs of legislation a"‘? _]‘Unsdlcllon- rmsgMits people’s desires and aspirations, anomi
according to lo.r'mall._v c|(:.rrc1hcpadvantagc of claiming validity for all. r;o argfever clearly visualize whay this «
procedural Icglhm"‘-"h :; h formally correct procedures and w}]l"c; : ontractual law (Durkhein | 983).
.WhiCh ;:;;“crs;ll;:y“;wigﬁc or part.icular content. Law monopohze fDurkheim 1902) as crucial as 4 mediating and mitigating force between
;":((j)iir:lcct:i()n of expectable expectations.

tradition of “legaff’rsons and roles, on the one hand, and generalized values on the other. Thus,
LLuhmann’s position on legal validity continues the tra gurkheim’s argument s recast in a more suggestive way: the generalization
-uhmann’s pos

- ists during t ) oA

e o advocated by (Jerma!} legal t!-.eor.f» + decisionl values and their detachment from persons, roles, and organizations is seen
ositivism™ most strongly h ts, law is valid by deci A ; .

‘\)v\‘ . Republic (Schmitt 1976). For these theorists, f labor (functional (Ilffcrcnuallon); the
cimar .

islatiofff an incvitable part of (he division o
sses of legislatioff an | . o ) . .
d it is diffuse commitment of actors to the formal pmc(gpponenis of legdotential for anomie under these conditions s decreased with the differentiation
an BT . g orms. ] : e . . , . .. N

nd jurisdiction that accounts for the validity (;f nle al validity. Indecd, thi d positivization of a legal system to .whmh people develop Beneralized
a v'(Jiviﬁm claim that there is still a moral base or 'cg ortant issues discussed¥alties as well as the presumption that this “externa and constraining force™
B tron sy on legal positivism is onc of the most imp g es all of the conduct; and out of these processes, system

'CTSV N . . . .

controvers) avoided, ¢specially those associated with unbounded

i abermas (Haberm =
in the ongoing dispute between Luhmann and Jirgen H
in the ong the lemporal, social. and symbolic dimensions.

aus ative standards af§
} Luhmann 1971). Habermas argues that bccau:jc n((i)S‘rTCgal validity cannd®
.|“;,. ‘t to critical assessment in terms of moral stan rjll’"-];g are often criticizedin recasting Durkheim in this w resolves Durkheim's (and
Subjec o 1) decisions. Norm: : ; sible in b
’ : . cedurally correc . itique reveals ration possible in highly
be duc simply to (proc ot . : al; and this critig . A
TR air, or irreciprocal; s ‘ . . attace :
as hcing unrcasonable, unl-""l.gi[v of n,:)rmc Habermas acknowledges t A . b"]c (a) mdn/hnd_uals 1.0 bccm;:c audch‘cd ,lr:;:
implicit moral basis for tl.u v'tcnl.hcc()mcdiSS(‘Ciuth from mordl. reaSO{ll. 4 e ; ) how are .t cir acuon‘s to be coordinate
positive law has, to a certain ttx ) m‘jamcn!ﬂl norms as embodied in poht cm? never really an; s bc;.msc lhhc (r;auu: of ll;e
arg at the most fu . “onstitutional norrd ! the one hand, and people
but h_c irgdcs lhnol themselves valid by pure decnsmn.. C Ionsul:(looims wholbi usive to Durkheim P:rsopns'
constitutions are s _ alizable cthical standp 1 . s
. TR cxpress generaliz. : PP . . ' : et
arc valid only insofar as they i p iticized in cthical discoursc. Constitutiony _ . ture of the answer posm_vc and universalistic
rationality can be assesscd a:u cri ml‘“ on their ethical legitimacy, althoufly as an Integrative mechanism.- but he assumed societal consensus over
. sss 4 societal consensus " i o
norms thus express a -“’C"'“" his consensus does not constitute fa Wes: much as Hab.e.rma do. l.uhm.mn.s answer,
Habermas is well aware lhd‘l l"‘hat tl;ese norms would be acknowled feel, is more empirically correct bstract commitments (o
o ' 1§ b . v. . . . sl
agreement, but only the Ccrm:; };he subject of ethical discourse. The mog sses of law production and implementation,
.. " s * ma B . i aty
as legitimate if they were ) . ; ents on critic
;“ 'k‘g' ey of norms depends on the idea of discursive agreem
cgitimacy :

4°¢- Social order docs nof rest on consensus as factyal agreement because
o itivid | .
N cannot he valid by pure decision because legal posi ; on that makes consensus adequate for
idity clin 1S i \
vahidity claims. Norn

ain procedurally correct norms
arc not. As we wilj show, how
is much more realistic than H

are accepted as
cver, Luhmann’s
abermas'idealized notion

Lubmann and the Durkheimian Tradition

a philosophical scheme
I vague and imprecise.
deas in creative ways,
nce becomes “abstract™
and that, unless some “force™
¢ will ensue. Durkheim could
force™ would be: initially, hc emphasized
and later, he viewed “occupational groups™

ay. Luhmann
is moral integ

% precisely functional differentiat



